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3Tlfrc;r 3ror~ Order-In-Appeal Nos. AHM-EXCUS-001-APP-386-2017-18
fits Date : 12-03-2018 'GfRT ffi ~ mw Date of tssue 22[8/£
J3ft- 3HT io nrgrr (3r4ta) err uRa
Passed by Shri. L)ma Shanker, Commissioner (Appeals)

Arising out of Order-in-Original No. MP/2533-2542/AC/2017-Reb~: 20/9/2017 issued by
Assistant Commissioner, Central Tax, Ahmedabad-South

3rf)sf asrrvi uar Name & Address of the Appellant/ Respondent
Agri W S Products

Ahmedabad
' '

al{ anfr z 3rt 3gr ariihs3a aar ? at a gr am? a uf qenfenf alg Ty mer ar@aarl a
3r8ta zar grrwr m4ca wgd a a»ar et

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

+TNTplr gervr am4ar
Revision application to Government of India :

(1) trqr zyca arfefm, 1994 #t arr ra #ta aa • mi a a qla ear al Gu-err # yr rg£
siafayrrur sma sefT' fa, rdal, f@a +inrza,wa far, dtft if5ra, la {a aa, ir mi, { fact
: 11 ooo 1 <ITT ~ uJAT~ IQ (i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

s Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zf ma #6t IRm j a h# rR ran fa#t werI zur 3rr1 ala z fa4 wsrm a gm
arw7INi urd gy mf , a fh#t qusr zur ver ii are em- fa#tareza fa uerr i zh m a6t far
<ITTFf ~ 61" I
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(xsr) 1tr # ans%ft r, r Raffa l=f@ l:lx m l=f@ cii f2lPll-lfu1 wqitr zyca a r wqr
~ cp -mrc cii lWTB -i:f u=n- '+fffif cii ~ fcITT-\T~mm if Pl.afRtct g 1 ,

(b) _In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(<) ufzc rrar fag farrdas (hara zur per at) fufa far ·rzu area st1

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if Una #l snayea par a fez sitst#fmu #6 {& sit ha arr?gr uit zr err va
frr<r:fgrf snrgat, sr4ta arr i:rrf«r cIT wn:r R ur ar f@a a#f@fr (i2) 1998 tJffi 109 &lxT
~~ T[l:[ 'ITT I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.. .

(«) hr sea zgears (rft«) Rmmra#, 2oo+ h Rm o stfa Rafe qua in sg-s i at 4fez i (_)
)faark uR are hf Ria a ft ml k fl Te3nr?r vi srfl srr at at-at ufaji a arer ­
5fra am)a [ha Garafts rr gal g. qr grflf a siafa rr 35z fuffa #t a gar
qd # re1 tr-6 arr #t uf 'lfi 61.fr ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Centr"al Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under-Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@Gr 3n4aa rt Gi icaaa Pa Gar q? z wwa a st at ffl 200/- ~ 'l_fTctR cti' \JJW
3ik or±f vicara yaala vnr 'ITT cTT 1000/- cJ,"[ ~ 'l_fTctR cBl' \JJW I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the ,amount involved is more
than Rupees One Lac. Q

#tar zca, a€aqr zra vi hara ar9hara nznf@raw a 5fa 3ft---
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a4jar snr zrca 3rf@fm, 1944 cBl' tJffi 35-~/35-~ cfi 3RjT@:-. .

(a)

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

Bctafaftict 4Ri8i; 2 (1) q) T-1' ™~ *m c#t' 3'f1ftc;r, 3r4tat a# mm ii v4tr zycn, 4a
sari zyc vi ara r9th1 nznf@raw (Rrez) t ufa 2tr f)fear, 3rar i 3i--20, q
}ea grRq qr,ros, 4arft TT, 3I7<I4la-380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedab,ad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.



The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of ~G;entral Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which ·at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,Q00/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to·50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asst,t. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf z 3mar i a{ re sn2ii at razr slat % at re@a pc sitar frg #ta q)f 'TfclR \i41®
ctlf fan urr afeg gra # sh gg s9t fa far sat #rf xl m cB" ~ <T~~ ~
nrnf@raw at' ya r4la zn {tral #t gs 3ma fan urat &j
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal. or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ar1cu gc 3f@fr 1g7o zrer izif@er #t~-1 cB" 3iafa Re,fRa fa; 31IRa 374ar zn
Te 3gr zqenRenf fufu qTf@rant sm2gr ,@ta at v uf u xti.6.50 W cpT .-llllllC'lll ~
Rease am ±ht-a1Reg y

Q One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) srsil if@rmat at Pl4?l0 1 m cfffi-~ #t 3it ft en 3nroff fhul urar % u=rr xfilTT ~.
a{taaye vi hara 3rfl4tu nrznf@raw (araffaf@) f1, 1982 #j ffea a I

Attention in invited to the rules covering these and other related matter contended in the
.. ~L!~toms, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fit gyc, hr qrzyca vi hara 3r4tar mrn@raw (Rre€), # ,f arftt a m #
~-a=itaT (Demand) -qcf -cts" (Penalty) q)f 10% -era-~ aar 31far ?& 1 zraif#, 3f@aac u4 sar 1o~ ~
~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) .

~~~~3ITT"OOcnt~~. ~rrf.i:h;r~"~~diT<lT"(Duty Demanded) -
9

) (i) section) is ±up ±asfazuf;
(ii) fanarr hrdz3fez#uf;
(iii) he&dz4fez feriaer 6 aarer if@r.

e> zrz rasar 'ifaa 3r4)' iirs rasa Rt acar ii, 3r4t'Ra a4 afcuar amar frarr?&.
C\, <"\ .:, "

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.1 0 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

~~ 3tmr t- ,;mt- 3r4tr 7f@rawr h var szi erca 3rrar arcs m GtJs Ra1fa z atr fr a eyes h
10% 9rarara 3it srzi aacr avs f@a1fa it (1q" avs a 10% 9r7arc r Rt sr aft ?] ' :·:c;,r~·;:-~-· · s. £

In view of above, an appeal against this order shall lie before th~ Tribuna}::on' paym~nt''Rf'f( \
10% of the duty demanded where duty or duty and penalty are in dispute, or''pe'f1alty, vyhere -
penalty alone is in dispute." ·. ··· ·. · · · ,, __ ",
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ORDER IN APPEAL

This appeal has been filed by M/s. Agri W S Products, Plot No. 6817, Phase VI,
. .

GIDC Estate, Vatwa, Ahmedabad 382 445 [for short -'appellant'] against OIO No. MP/533­

2542iAC/2017 dated 20.9.2017 passed by the Assistant Commissioner, Central Tax, Division III,

Ahmedabad South Commissionerate [for short - 'adjudicating authority'].

2. Briefly, the facts are that the appellant, engaged in the manufacture and export of

Tamarind Kernel Powder, filed rebate claims on 22.6.2017 in respect of ten ARE-ls. A show

cause notice dated 7.9.2017 was issued to the appellant inter alia alleging that [a] they had

availed drawback in respect of entire quantities under 130299Aof notification No. 131/2016-Cus

(NT) dated 31.10.2016; [b]that they were not eligibie for drawback under the said serial number

since they were availing CENVAT credit; [c]that the rebate was being claimed in respect of duty

debited through their CENVAT credit register; and [d] that as this would amount to double. . .

benefit, the rebates filed were liable for rejection. Thereafter, the adjudicating authority vide his

impugned OIO dated 20.9.2017, rejected the refund of Rs. 10,95,311/-.

The appellant feeling aggrieved has filed this appeal on the following grounds:

o that the consignment of finished goods were exported through the merchant exporter under
different ARE-ls during the period from November 2016 to March 2017; ·

e that the appellant had accepted the mistake which had occurred whiling filing the shipping bill
before Customs under higher rate instead of lower rate of drawback and informed the
adjudicating authority that they had already approached the Customs along with payment of
challan towards excess drawback for amendments in the shipping bills;

o that the impugned OIO rejecting the substantial claim without due consideration is bad in law and
without due consideration of facts and circumstances of the case as well as without following the
principles of natural justice;

o that the impugned OIO has been issued in a hasty manner without going into the merits of the
case;
that the Customs department has issued the required amendment under relevant shipping bills in
tenns of section 149 of the Customs Act, 1962;

e that the appellant and the merchant exporter had reversed the excess drawback against total 22
shipping bills out of which only 10 shipping bills are relevant to this case which proves the
bonafides of the appellant;

o that when the appellant had submitted the proof of the application of amendment for shipping
bills the adjudicating authority should have returned the rebate claim instead of rejecting the
same;

" tliat not providing sufficient time to represent the matter is grossly· violative of the principles of
natural justice;

o that there is no condition under the notification debarring the appellant from rebate of duty on
finished goods paid through CENVAT credit;

e that they would like to rely on the case of M/s. Iscon Surgical Limited [2016344) ELT 108],
Spentex Industries Limited [2015(324) ELT 686], Suksha International [1989(39)ELT 503], AV
Narasimhalu [1983(13) ELT 1534], Formic India [1995(77) ELT 51], Mangalore Chemical and
Fertilizers Limited[l 991(55) ELT 437], Sun Pharmaceutical Ltd [2015(3280 ELT 792].

0

O

4. Personal hearing in the matter was held on 22.1.2018, wherein Shri Jignesh

Kumar Bhatt, appeared on behalf of the appellant and reiterated the grounds of appeal. He

further stated that drawback shipping bill was filed at a higher rate; that they had requested the

original authority to wait for amendment of shipping bill but the adjudicating authority issued the

impugned OIO.
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~ 5. I have gone through the facts of the case, the grounds of appeal and the oral
3%

averments raised during the course of personal hearing. Theissue to be decided is whether the

appellant is eligible for the rebate of duty under Rule 18 of the Central Excise Rules, 2002 read

with notification No. 19/2004-CE(NT) dated 6.9.2004.

6. I find that the adjudicating authority has rejected the rebate on the grounds that [a]

0

the appellant was availing the benefit of CENVAT credit which is evident from the fact that the

duty in respect of which rebate is being claimed has been debited from the CENVAT credit

account; [b] that they had availed drawback in respect of entire quantities of the ARE 1 s under

130299A; [c]that rebate is not applicable in the case because if granted it would lead to dual

benefit. The adjudicating authority therefore rejected the rebate under Rule 18 of the Central

Excise Rules, 2002 read with notification No. 19/2004-CENT) dated 6.9.2004, notification No.

131/2016-Cus(NT) dated 31.10.2016 and Customs, Central Excise Duties and Service Tax

Drawback Rules, 1995.

7. The major grouse of the adjudicating authority in rejecting the rebate is that the

appellant had availed the benefit of drawback under Sr. No. 130299A of notification No.

131/2016-Cus(NT) dated 31.10.2016. However, it is an undisputed fact that the appellant on

realizing their mistake had made an application for amendment of the shipping bills. Now the

appellant in his appeal has stated that Customs Mundra has amended the shipping bill and

accordingly the sr. no. under which drawback is claimed stands amended from 130299A to

130299B. He has also enclosed copy of the two letters from Superintendent of Customs(Export),

Custom House, Mundra to this effect.

0
8. In view of the foregoing, before dwelling into the legality of the issue, I find that

in the interest ofjustice, the matter needs to be remanded back to the adjudicating authority since

the major ground on which the rebate was rejected [which was that the appellant had availed

drawback at a higher rate], now stands amended. The appellant has also stated that they have

already paid the excess drawback. Now, therefore, the appellant is directed to produce all the

relevant documents to the adjudicating authority, who will verify the documents so produced and

pass an order as per law. Needless to state, that the adjudicating authority would adhere to the

principles of natural justice while deciding the matter.

3a»O
(3mr gi#)

3rrzr#a (31#em)
.:>

Date: .2.2018

Attested.fl
Superintendent (Appeal),
Central Tax,
Ahmedabad.
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ByRPAD.

To,

MIs. Agri W S Products,
Plot No. 6817, Phase VI,
GIDC Estate, Vatwa,
Alunedabad 382 445

Copy to:­

1. The ChiefCommissioner, Central Tax, Ahmedabad Zone.
2. The Commissioner, Central Tax, Ahmedabad South.
3. The Deputy/Assistant Commissioner, Central Tax, Division-III, Ahmedabad South.
4. The Assistant Commissioner, System, Central Tax, Ahmedabad South.
5. Guard File.
6. P.A.


