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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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O (i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
= Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a

warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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In-case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India. '
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. '
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It shouid also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed urider-Section
35-EE of CEA, 1944, under Major Head of Account. :
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of

appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of ¥€entral Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to'50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related' matter contended in the

* Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iiiy  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Trlbunal on payment of o

10% of the duty demanded where duty or duty and penalty are in dlspute or penalty, where

penalty alone is in dispute.”
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ORDER IN APPEAL

L This appeal has been ﬁled by M/s. Agri W S Products, Plot No. 6817, Phase VI,
GIDC Estate, Vatwa, Ahmedabad 382 445 [for short —appellant’] against OIO No. MP/2533-
2542/AC/2017 dated 20.9.2017 passed by the Assistant Commissioner, Central Tax, Division III,

Ahmedabad South Commissionerate [for short — ‘adjudicating authority’].

2. ' _ Bri‘eﬂy,' the facts are that the appellant, engaged in the manufacture and export of
Tamarind Kernel Powder, filed rebate claims on 22.6.2017 in respect of ten ARE-1s. A show
cause notice dated 7.9.2017 was issued to the appellant inter alia alleging that [a]‘they had
- availed drawback in résp'ect of entire quantities under 130299 of notification No. 131/2016-Cus
(NT) dated 31.10.2016; [b]that they were not eligible for drawback under the said serial number
since they were availing CENVAT credit; [c]that the rebate was being claimed in respect of duty
debited through their CENVAT credit register; and [d] that as this would amount to double
benefit, ;che rebates ﬁléd were liabie for rejection. Thereafter, the adjudicating authority vide his

impugned OIO dated 20.9.2017, rejected the refund of Rs. 10,95,311/-.

3. _ The appellant feeling aggrieved has filed this appeal on the following grounds:

o that the consignment of finished goods were exported through the merchant exporter under
different ARE-1s during the period from November 2016 to March 2017, ' ’

» that the appeliant had accepted the mistake which had occurred whiling filing the shipping bill
before Customs under higher rate instead of lower rate of drawback and informed the
adjudicating authority that they had already approached the Customs along with payment of
challan towards excess drawback for amendments in the shipping bills; . :

o that the impugned OIO rejecting the substantial claim without due consideration is bad in law and
without due consideration of facts and circumstances of the case as well as without following the
principles of natural justice;

o that the impugned OIO has been issued in a hasty manner without going into the merits of the

. case; :

e that the Customs department has issued the required amendment under relevant shipping bills in
terms of section 149 of the Customs Act, 1962; '

e that the appellant-and the merchant exporter had reversed the excess drawback against total 22
shipping bills out of which only 10 shipping bills are relevant to this case which proves the
bonafides of the appellant;

o that when the appellant had submitted the proof of the application of amendment for shipping
bills the adjudicating authority should have returned the rebate claim instead of rejecting the
same; '

s that not providing sufficient time to represent the matter is grossly violative of the principles of
natural justice; - '

o that there is no condition under the notification debarring the appellant from rebate of duty on
finished goods paid through CENVAT credit; :

e that they would like to rely on the case of MJs. Iscon Surgical Limited [2016(344) ELT 108],
Spentex Industries Limited [2015(324) ELT 686], Suksha International [1989(39)ELT 5031, AV
Narasimhalu [1983(13) ELT 1534], Formic India [1995(77) ELT 51], Mangalore Chemical and
Fertilizers Limited[1991(55) ELT 437], Sun Pharmaceutical Ltd [2015(3280 ELT 792].

4. Personal hearing in the matter was held on 22.1.2018, wherein Shri Jignesh
Kumar Bhatt, appeared on behalf of the appellant and reiterated the grounds of appeal. He
further stated that drawback shipping bill was filed at a higher rate; that they had requested the
original authority to wait for amendment of shipping bill but the adjudicating authority issued the

impugned OIO.
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5. I have gone through the facts of the case, the grounds of appeal and the oral
averments raised during the course of personal hearing. The-isSue to be decided is whether the
appellant is eligible for the rebate of duty under Rule 18 of the Central Excise Rules, 2002 read
with notification No. 19/2004-CE(NT) dated 6.9.2004.

6. I find that the adjudicating authority has rejected the rebate on the grounds that [a]
the éppellant was availing the benefit of CENVAT credit which is evident from the fact that the
duty in respect of which rebate is being claimed has been debited from the CENVAT credit
account; [b] that they had availed drawback in respect of entire quantities of the ARE 1s under
130299A; [c]that rebate is not applicable in the case because if granted it would lead to dual
benefit. The adjudicating authority therefore rejected the rebate under Rule 18 of the Central
Excise Rules, 2002 read with notification No. 19/2004-CE(NT) dated 6.9.2004, notification No.
131/2016-Cus(NT) dated 31.10.2016 and Customs, Central Excise Duties and Service Téx

Drawback Rules, 1995.

7. The major grouse of the adjudicating authority in 1'ejebting the rebate is that the
appellant had availed the benefit of drawback under Sr. No. 130299A of notification No.
131/2016-Cus(NT) dated 31.10.2016. However, it is an undisputed fact that the appellant on
realizing their mistake had made an application for amendment of the shipping bills. Now the
appellant in his appeal has stated that Customs Mundra has amended the shipping bill and
accordingly the sr. no. under which drawback is claimed stands amended from 130299A to
130299B. He has also enclosed copy of the two letters from Superintendent of Customs(Export),

Custom House, Mundra to this effect.

8. In view of the foregoing, before dwelling into the legality of the issue, I find that
in the interest of justice, the matter needs to be remanded back to the adjudicating authority since
the major ground on which the rebate was rejected [which was that the appellant had availed
drawback at a higher rate], now stands amended. The appellant has also stated that they have
already paid the excess drawback. Now, therefore, the appellant is directed to produce all the
relevant documents to the adjudicating authority, who will verify the documents so produced and
pass an order as per law. Needless to state, that the adjudicating authority would adhere to the

principles of natural justice while deciding the matter.

Date: .2.2018

Attested
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Superintendent (Appeal),
Central Tax,
Ahmedabad.
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By RPAD. ]

To,

M/s. Agri W S Products,
Plot No. 6817, Phase VI,
GIDC Estate, Vatwa,
Ahmedabad 382 445

Copy to:—_

The Chief Commissioner, Central Tax, Ahmedabad Zone.

The Commissioner, Central Tax, Ahmedabad South.

The Deputy/Assistant Commissioner, Central Tax, Division-1II, Ahmedabad South.
The Assistant Commissioner, System, Central Tax, Ahmedabad South.

Guard File.
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